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: | Sky, for himſelf, and the Mldeen of - bis 4e . 4 
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FEET 1. 5 00 Donald Nicolſon tenant in Mug- 
5 ä E pet married to Archibald Mac- = 
by. 445 Fer _ a —— 
1 a | queen tackſman of Tett ; and by her marriage-con- _—_ 
dad wich him, ſhe was provided in a jointure or — 
it — * - annuity of 150 wen RE 8 


ie year 1757, Archibald: Macqueen being dead, ſhe To 
i 75 3 into a ſecond marriage with Donald Nicolſon, other 
3 ; : | to the reſpond dent Mr John Nicolſon: - © 6: EY $5 TI oY | 
| _ -As there was no marriage-contract or ſettlement entered 1 7 5 | 
: into” berwixt the petitioner zug Donald: Nicolſon previous to 
135 e their marriage, they did, o this date, enter into a poſtnup- Jan. 24. 1718. | 


Dr 


4 


218 "tial contract of marriage; iin proceeds upon the following 5 
£0 narrative. Foraſmuchas albeit the faid Donald Nicolſon „ 
Mg | „ i ts AN £ : 
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A Fe ice Macleod a are already. mar: 
: . = yak contract hitherto betwixt W he ſaid * ; 
x0 * Tence Macteod is not ſufficiently ſecured in any joint, 
4 nor are the children to be procreate of this marriage pro- 
. vided, or a tocher given x the Jad. Donald Nicolfon, accor- 
din as. was communed a agreed e 1 the Jad pare 
1 before and at their marriage. : | 5 5 
.\" 240M erefore the ſaid Donald Nicolſon binds and robtiats him- . 
ſelf, and his heirs}. Or. to ſecure zooo merks for: the wife 
"and children, of this marriage ; 3 W hereof the petitioner: was to þ 
liferent 2000 merks if ſhe had children, and He while $000 | 
merks if ſhe had none; and in the event of i het ſurviwing 
ber huſband Donald Nicolſon, ſhe was farther provided in 
Aide ſum of joo werks, in place of her are of moveables, "I 
>  _ _ " ®.gyer and above the half of the houſchold-pleniſhing;'a ridang- bY 
1 1 horſe, and the haill ſheep and goats that thould. bath = 
EE by | 5 67 them at the time of the huſband's. il 5 47 PTY 5 5 | 
„ or” the other part, the petitloner 
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affign and make over to her Hülband the” 7 Hot _ 22 
intitled to as relict to Mr Macqueen, in cheſe words: And, 
„on the other part, the faid Florence Macleod, by theſe pre- 
5 2 ſents, aſſigns and diſpones, to and in fayour. of the. Hid 5 b 
n Donald Nicolſon, che intereſt of 3000 werks one, pro- 
| "VION her in liférent by the deceaſed Archibald Mac- is 
|  — < quent Tott, by een of en Hearing aa 11 
J . © i 
de e ade cents keit, n e has follawed-or 
__, may follow thereupon; -ſurrogating and ſubſtituting the 
1 | «6 (aid Donald Nicolſon in her full right and Place e of; the 
fame; Which alſignation ſhe binds and ohliges herſelf to = th 
8 4 warrant from any fact or deed; done or to 3 by 
TED. " "o_ or foreſaids, prejudicial thereto, allenarly.” . 
Tk - Therexfter: follows a general | glauſe, in theſe. words: © BE 
„ Which proviſions above mentioned, in favour of the {aid 48 
% Florence Macleod, the, by theſe preſents, Wy of in full 
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4 that may fall to her * her huſband's death, or which her 
Wy 1 in kin can claim Yr ber n death, in caſe he ſur- 
 Ctpives her. 

„ The marriage was. Aigolved ny oh death of Donald Nicol- 

in Od ober 1761, leaving the petitioner, his widow, 
and ſeveral children by his firſt wife, minors, and two in- 
fants of his ſecond; inge with the petitioner Florence 
" Macleod. 


- In theſe een the reſpondent. Mr John Nicolſon, 


Ska) a prineiple of humanity to. his * brother's children, as 


Þ well as to endeavour to do juſtice to his creditors, by pre- 
venting his ſmall effects from periſhing, took upon him the 


management of his deceaſed. brather's affairs, and, as pro- 
rat for his children, intromittediwith the effects. 

Soon after the death of Donald Nicolſon, the petition- 
er received the riding-horſe, ſleep, and goats, and half 


67 the houſehold - furniture , provided / to her by. the. con- 
tract of marriage, and was alſo paid the 100 merks of annuity 
ther claim by that con- 
8 for 700 merks money, the. was allowed to intromit 
Fe with the 150 merks annuity, which ſhe had in the moſt am- 

ple manner aſſigned and made ver to Donald Nicolſon, her 
late huſband,” in ſo far as her intxomiſſions might amount to 
Wing her claim for che ; 


due thereby; and as: ſhe had af 


a a ſum equal to wa beate and 
2 merks. 


Some time ago the petitioner: thought Proper to bring: che 

preſent action before this court, concluding for payment of 
all proviſions due her by the contract of marriage, as if ſhe 
Had received ſatis faction in none of them. And in this pro- 
ceſs ſhe farther inſiſts, that che 130 merks annuity provided 
to her by her firſt huſband ſhould ſtill be found to be in 


. notwithſtanding that ſhe has in the moſt ample 


manner aſſigned and made over that annuity, by her con- 


ac | 0 n to ben acc e Donald Nicolſon. 
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"oh Kin le gia upon ieh ey petitioner mee ans 


w d pie: of this ples; 6, Thar as; bet ae Donklt- 


| . Nicolfon's heirs are nor-expreſsly mentiened in the contract 


of marriage, therefore this aſhgnation by her to her huſband 


Donald Nicolſon, in the contract, is to be conſidered as = . 


tated. It Wall ſuffice to fay, that his' Lordſhip aſſoilzied the” 


ſonal to him; and of conſequence that che 8 muſt e 
0 her upon his death. 


This action came before 1850 Coalfton 8 n * 
good deal of procedure was had, unneceſſary to be here Fully ._ 


reſpondents from the claim made by the petitioner as to the 


_ riding-horſe, ſheep, goats, and houſehold-pleniſhing, . upon 
ber own acknowledgement, that theſe claims were alfeady ſa- 
1 tisfied; and his Lordſhip, was pleaſed to take the cauſe to re- 


tion contained in the contract of marriage, whether it was to 3 


rt. to the court upon the import of the petitioner's aſſigna- 


de conſidered as perſonal to the huſband Donald Nicolſon, or 

abſolute and unlimiteq, and conſequently that it muſt fall to 
the huſband's heirs; and that the petitioner's intremiſlions 

 " therewith muſt be imputed i in compenſation of her claim for 


700 merks money 1 the 1 is intitled to 1 her contract with, Do- . 


nald Nicolſon. 


blen. 1 768. 


| Were pleaſed to pronounce this interlocutor. 


Your Lordſhips, - of 800 nt upon advifing 3 . 


Upon report 
of Lord Coalſton, the Lords find, That che annuity in que - 


-44 {tion returns to the purſuer, and does not deſcend to her 


© deceaſed/buſband's beirs ; and-remit ta che Lord Ordinary 


to proceed accordingly.” & . 5 
The reſpondents were adviſed to being this. 3 a 


1 under review of the court; and upon adviſing a petition 


for them, and anſwers for Mrs Florence Macleod, your Lord- 

JV r. 1768. ſhips; of this date, pronounced the following interlocuter. 
3 mn The Lords having adviſed this . petition, with the anſwers | 
Wo. thereto, find, That the aſſignation in the contract of mar- 


5 1 „ the 8 WP the deceaſed Donald Nicol- 
60a Mo ſon 
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n Aid e carry not * * e ack fell due durkad 


ar ria e, ns alſo the annaittes which were to fall due 
thereafter during the life of the purfuer ; 5 95 850 remit 10 che | 


| 4 Lord Ordinary to proceed: accordingly.” 


i320 „pe . . 
Tue +» — im this firſt Wy fy," That pins f 
5 favous cati have no weight in mtters/'of law. If the law is 
_ clear, however great the hardMp may be that is impoſed 
on either party, there is no remedy 
tal But, in che next place, The: reſpondent cannot help ob- 
ferving, chat were your Lordſhi 


1 this laſt interlocutor, your Lord 
Auſwered. In obediente to wins r this 1 is hum- 
1 bly ſubmitted on the part of the reſpondent. 


Lordſbips that it would be ſo, 50 


Mrs Macleod: | hav 
ps appointed the ſame to be 


The petitioner,: before” entering upon the „ 


| e Hy, * plays 0 point out to che court ſundry+circums. = 2 
Aances, to hom 1 hardihip:to Which ſhe will be 
Eordſh roi e eee 5 


reduced by 


pronounced, and give this cauſe in favour of the: petitioner, 


_ me hardſhip: would be infinitely "greater: — 7 the part of the 
15 reſpon 


dents in that event, than it can be upon the 
ticioner in its preſent ſituation- Th fully to ſatisfy your 


. eircumſtances of the different pasties. 


Ihe petirioner Mrs Macleod a maiden, arche OUR of hor [7 
youth, "marries Archibald Macqueen ; ſhe aſſigns to him her 
portion; in conſequence 'of which he . 150 merks a year 

on her of annuity. Mr Macg 

tioner a widow; with ſeveral children, poſſeſſed of no find 
Whatever pertaining to her but this mall 'annuity. In this 
tuation, when about forty years of age, ſhe marries Donald 
_ Nicolſon: She had no tocher or effects to bring him, but in 
leu there 
ord 4 u mw the when * wn 1 222 * n. . 


dies, and leaves the peti- 


of The gives him an abfolute aſſignation to her an- 
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Dumm ęſt, ſed ita lex; ſerip- 


to alter the judgement laſt 


have only to conſider the ; 
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WE " on ankles this ſoiclatpentt 3 iche Cathy 
ä by which ſhe as to intitied; in the event of the 
N _ huſband's death, roamntanmity:: of 100 merks if there were 


9 _ children, and 150 if; chere were none, (Which laſt was equat | 
to her former jointure) ; and beides this annuity, ſhe Was 
. 1 provided to a riding: horſe, the whole ſheep-and) poats, half ef 
die bouche ente, and: over and above all, 780 merks 
b din money, to be paid the firſt term after his death; which o- 
e clufive; of the annuity, amount at leaſt to 
oe if che huſband died without children of 
rtr wraguntedirot go merks of; 4H 

i nuitpe and 2500; merks in reatly Ahh over and Aber 
rr are confidered,-it bee to 
. ha court, if the petitioner in this tranſackion did not receive a 

i} „ 8 and adequate value for the afhignation-granted, of her 
former 2 holding the ſame abſolute and unlimited, as 


C 2 ended — 8 TE 0 The 4 rele To 


3 calrkiet-and chrivingeſt farmers: 1 wih 
„„ i the; een lires and by Who ſhe no doubt will be 
A WE. ed in a: proper ſettlement im the event of his death; a and 
TS Wo who couldinor * Be/induced, as the: alledges,” to marry her, in 
full cbnfidende that ſhe was intitled tothe proviſions made 
both by her firſt and ſecond huſbands; becauſe prior to her 
marriage with Roderick: Macdonald the preſent action was de- 
pending in this tout. When theſe things are confidered, it 
a your Lordfhips: will not think her ſituation ſo mi- 
| ſerable/as-ſhe-deſeribes enn, aiions Toa = 


_ * dy 


4 


WE. ſack would be the ſituation of che periioner, legten 
EE: your Lordſhips 40 adhere to your W pom Piney pt _ The 
SE: * the reſpondents: or 09 er 8 n ont 
But 2 would be the ſituation of ch -reſyondents,. 1 
loc 40 * 5 
your Lordſhips. to alter that inter 
ft By Dona eee W 26: inforns-of the pe- | 
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une . body, -woold be left abfelately 7 TOM a mera 
e pPead, other e what would be given them from mere 
„ charity and compaſſion by their uncle the reſpondent Mr John 
NMeelſon, a worthy and ions clergyman: For your Lordſhips - 
muſt be informa chat at no period of his hfe did ever Do- 
nald Nicolſon's. whole: effects amount to I. 300, and even bur- 


daening that there werte a number of ſmall debts, ſo that his 


8 * 8 * SE. 7 4 
5 a ORs FEE a by 
: „ 32 * IS 8 
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whole funds would-really fall ſhort of ſatisfying the peti- 


tioner's claims alone 80 that was ſhe to prevail, his chil- 


dren muſt be left abſolutely deſtitute ; his brother the reſpon- 


dient, who, from principles of humanity, intromitted with 
his effects, muſt; be ſubjected to 

own private pocket; ni notwithſtanding all this, the peti- 
diner would be left a rich well Jointured lady, poſſeſſed of 
tro different annuities; beſides the 700 merks and other pro- 
_ © viſions ſhe has already got from Donald Nicolſon, and what 
>. hs: may yet expect from the wealthy huſband to whom ſhe i is 

| married for the third time. 


pay the creditors out of his 


That this is a true ſtate of the facts, your Lordſhip ps ict 


„ | bedatisfied; from what is admitted by both fides. . Aud ſo 

ſtanding the caſe, the reſpondent ſubmits it to the court, on 
wuhoſe ide the plea of favour i 

ay to be heard wich a favourable ern 
The reſpondent: begs pardon! for at all We upon theſe 
matters; but the petitioner's. fituation:was fo ingeniouſly and 
e repreſented in the petition, that the reſpondents | 


or whoſe Eg: ought 


_ tboug ht it incumbent upon them to take ſome notice of it. 
"Thar the intention of. parties unqueſtionably was, that the 


7 x sion by the petitioner ſhould be full and unlimited, te 
- © - reſpondent cannot help. thinking clearly appears from the 
Whole res geſta; and indeed from the expreſs words of the 


contract ick for your Lordſhips will obſerve, that, by the 


contract, the petitioner aſſigns and diſpones the intereſt of 


 3000\merks,..provided to her in her contract of marriage 
ann a e * with = contract itſelf, all that has 
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RE 1 ich warrandice from fact and deed : And "by fo ang, "the 


J TW * 17205 rg Por of he right in Nveur of her * 


ö 1 as the nature of the right 2 we of. 55 boa g + | 
JJ 
5 hop ig ok transferred to the hutban during ebe, g xe 
| ; « b : Te FE” | any. other limited period; And ö * Wy the” 
11111 be abſelate/ ind las long as the 


9 e U ſee 
. itlelk. And indeed the reſpondent: ove Ok 
_— 
. Again . che He 1 dedded, without <a uy 
. | dee beingdoneby cke perſon in Wbele favour therigh "i 
5 given up, or his heirs. And” — hät the Petitioner was ent 


* 
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_—_ 


r diveſted of any It hi FRO RE 
ti expreſs words of the deed, * 44 


Ts — — — 2 —— — 


. ihres her Huſband in her full right; 66: 3 
. 1 . herſelf muſt” ade that mar = drs g 
. Beirs 'been mentioned 1 in this contract, there cou! Sr g = 175 
N 1 caſe hade been the ſmalleſt doubtr ee re = „ 
dene cannot ee that the want of that tan eee de = . 
RIB — aljeration. For 1 9 1 _— _ N 185 re by - 4 
El „ >, 3 ella clauie i 15 
| . | e 2 the right hall g to heirs * and have 
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5 E, that, by che law, *every right which is 
F ö 4 = 955 e m 5 neceſſity go his heirs,” 


1 % or that there appear ſome | 
V 1 ls they are expreſsly excluded; or © _ 
os > arg By Y 5 2 0 or „Zelter de pointing out a different 


3 | country» 8 1 A * 
PEPE © There is not ue a ws elta 
F in law, than that which fays, 
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| ngerbus: dad FR fied and ſettled. i 


61 Eren che pendtiog e in x 

_ principle above mentioned;univerſally applies in all onerous 
er ; but chey endeavour to rear up an imaginary 
distinction, as to ſucceſſion, between deeds granted for one- 
- Fous- cauſes, and thoſe. granted for love and favour. | The re- 


5 ſpondent i is adviſed, that unleſs there is ſomething particular 
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favour by the marriage-comtract, and at the ſame time 
tends, ſhe is intitled to reti ehe tocher or fund that was 
given to the huſband; in conſequence of getting which alone 
ke made theſe ſertlements. . Whether ſuch a plea as the peti- 
| 2 is founded either in 8 or: equity, the ent 
ubmits. 51. 
Tour Lordhips va Pierre kt ere was no occali a 
7 YE any conveyance or aſſignation from the petitioner to veſt 
7 Her annuity id ber huſband düring the Cablikence of the 
marriage, -becanſe-that required gone; for the annuities pay- 
able during chat period, unqueſtionably belonged to the huſ- 
band jure mariti, without an „ * or proviſion whate- 
ver; ſe that, were your Lordſhips to view the contract of 
- marriage in the light the petitioner contends you ought, you 
 wauld find the hoſkand bound te implement every article he 
became bound for, imagining he was getting an adequate 
value conveyed to him by the petitioner; and at the ſame 
Time you muſt find, that ae e was conveyed by 
_ © the petitioner to the huſband. is is ſo abſurd a conſtruc- 
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| in to it. „ 
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. petitioners ae endeavoured to ſhow," that an aſſig- 


ation or diſpoſition to an annuity, cannot have the ſame of- 


Ft as an aſſignation or diſpoſition to a liquid ſum of money 
rland-eſtate: therefore, fays the petitioner, * where a right 


75 2 8 to ſuch an annuity has been conveyed from one perſon to 
. another; though it is extremely Wet, that ſuch terms there- 
0 of as may be due at the death of the acquirer, tranſmit to 
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* his heirs: though not expreſſe 


becauſe the right of ex- 
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4 * acting them was veſted in hit, it becomes à matter of 
8 great difficulty to conclu de, thi 


that W will Lo 2 * 
=. to this annuity for future tern. 


This imaginary diſtinction, the reſpondents cannot belp 
chinking, is old of all foundatien. It certainly cannot be 


| akin that any perſon may putthaſc an annuity or right of 
3 ch ſhall be payable to them during all the 


. nn tition between the heirs of 
perſon and the next fubſtitute, the heirs have conſtantly 


pet. p. 10. 


"days o their lifes and in ſo far as the reſpondents know, it 


never yet was diſputed, but that the perſons to whom ſuch 


annmity or- annualrent was payable, might again diſpoſe of 


"= ſame in any oy. and manner they thought proper. 
give B a certain ſum, upon condition 


Thus, fuppoſe A ſhal 
that he becomes Bound to pay ch A, during all the days of 


bis life, a certain annuity; can It be ſaid;thar it is not in the 


power of A to aſſign or transfer this aunuity to C, and that 
B. will not be liable to C for payment of the annuity during 
s life, in the ſame manner as if it had remained in his own 


Aout. 14 


- perſon?! The reſpondent apprehends it cannot admit of a 
n annuity is a temporary eſtate; and it is clearly 


in che power of every perſon t diſpoſe of his own eſtate in 


che . they bod welt for their” ow advan- . 
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the caſe, er TORY abt vf our. alk! inter- 
| N T7 7 
A The deen am other P Ni of n ban ſaid; 
| That i it was not tobe lech he would give up her annui 
to Donald Nieolfoirs Keits, when it was the children of 
his firſt marriage thaxyeapedtie benefit of it. But there the 
petitioner is clearly in u miſtile: The children of the firſt 
marriage were to teup no more benefit from: it than the chil- 
| dren-of the ſecond: ; che only cos 
the annuity was, to make it accteſce in erk to Ml! Paß, | 
— effects, r- eeees him or his heirs, to mk go. 
as d proviſions i had become bound for to 
itione wry Her children The heirs of the huſband 
a" not get this annuity "paying value for it; and 
therefore, in no vie can the: Aden ne the firſt marriage 
bs r 35 a2ove: Dane this tranſt R 
ce che ö. T e 77 A 
The petitioners Tg: ade ed to f . Mat this con 
ct, taking it in the view it i feaded by the reſpondents, 
would be an irrational deed; and they particularly conde- 
© _ Trend, that the 706 merks money payable to the petitioner on 
90 her huſband's en over and above her annuity, houſe- 
1 © hold-furniture, goats, ſheep, O was not a ſum adequate; ; 
to what the would have-bten-intitled to had flic drawn her 
legal ſhare of the moveables which belonged to her huſband”. 
0 at the time ot his death: and tHe is farther pleaſed to aver, 
5 _ that the-hniband; at the time of his death, had a I e 
« ſam of lent out ar intereſt; to a third of which, as | 
wall as to a third of the value of a large ſtock of black cat: | 
. tle, which ſhe ſays he had upon his farm, ſhe would have | 
Ideen intitled :{o that ſhe-conclutes, in place of 700 merks, 
4 Which the is intitled to by her contract, ſhe would have had 
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che reſpondent's brother, the 

petitioner Was . pit benefned, 4d in every vie got more 
than an equivalent for the aſſignation ſhe: made; and they 
cant bapthinking, b--# her preſent plea is not a little 
Vage y which ſhe wants t her own poor fa 


rh deprive 
therleſs children of any ſmall matter chat may be . to 
chen from their father's effects; when at che ſame tin 
is living in affluenes and eaſe with anothe ad; 
eſpecially as, were the Se e to pre 
they demand-1 in this action, 
there will be any balance ſa ved 
it is päſt a doubt, chat if the pet 
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2 derably out of pocket for having interfered zin his brothers 
affairs; which even the petitioner” does not alledge he did 


with any cher view than to endeavour to fave" ſome __ 


; matter for his brother's helpleſs children. 
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this objec ton: is, That if your Nord- 


17 "ſhips ſhall be opinion; hat We reſpondents are inicitled to the 
©, annuity afligned by the petitioner to Donald Nicolſon, it is 


1 certainly ng that the: has no title to it; and of conſe- 


quence, as her intromithons fince his death muſt have been 
without any title 17 1 85 75 muſt be accountable to che re- 

Iſpondents, . by judgement of your Lordſhips, 

| j would. be clear 7 De a, preferable title to her. | 

And as to theiti 77 K. be rel Poodents for forcing payments 


from or e receipts. or qi 


charges to, the heirs of Mac- 
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he is found to have; no title, But the reſpondents apprehend, | 
by at the children and heirs. of Donald Nicolſon, together 
wich Mr John Nicolian, the reſpgndent, acting as pro. tutor for 
hase at preſent an undoubred. good title in their per- 
ſon to call the petitioner. to account. for her intromiſlions, if 
your Loh ps: {ball. Ps thei N preferable to che peti- 
Ns 8 ery YT "thy TD 7 ig | 
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9 -riage. ſuhjoined to the petition, there! is annexed to theſe an- 
Jpon, confideration of which, 
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dut the court wall find, that the import and meaning of that 
; deed clearly is, that the heirs of: Donald Nicolſon ſhould have 
de benefit of the aſſignation contained therein; as that aſ- 
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8 Florence. Macleod, widow 'of che Adeceaſed 
6•„kIu5,„, Tone, now ety ſe,” 
. John Macleod of Raſay, Pr | 
55 and other parts, That is to ſay, Fora * cis e — 


Donald Nicolſon and Florence Macleod. arc Already married ; 


. Ito there having been no contrack hitherto wi Fritten bet wee q 
=: ee, the faid © Horence ! Aacledd is "not Nl emed bu 
=: iin any Jointure ; ; or are The. children” to be proercate of this 
. oo N provided for, of a" focher given to. "the 'ſaid*Do- | 
=_ 7 nad, Nicol on, . according . "as Was, communed and agreed 'off be- 
FZ twist the faid parties, before und at their marriage: 
5 1 contemplation « of the which marriage, and of the focher af- 
| "40 ter. mentioned,” the ſaid Donald Nicolſon binds and « obliges 8 


| himſelf, bis heirs, ſucceſſors, and executors Wh . to 
„„ pr rovide and ſecure the ſaid Florence Mitts; Bis ſpouſe; in 
Kg _ liferent, during, all the days of Her lifetime After his deceale, 
ES and 'whole. the intereſt of Two, thouſand” merks Sets 
1 „ and to the children of tha 
—_ | portions: to them all. And further the (Gd T NG Nicolſon 
J 4nd 6bliges himſelf, and his foreſaids; to make up the- 
8 um of one thouſand werks money foreſaid, to be divided 
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